u. 


p James Cuſack, and Angelina his Wife, Niece and Executrix 


of John Ford, deceaſed, Appellants in the Original Appeal, 
and Reſpondents in the Croſs Appeal. 
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Appellants in the Croſs Appeal. 


The CAS E of JAMES CUSACK and his WIFE. 


ord died 
t Iſſue, 
three 


Catherine, and Mary, his Heirs at Law. 


wield Ain married Mr. George Cruſe, a Linen Draper, in Dublin, who died in the Year 1721, leaving 
two Sons, who died without Iflue, and a Daughter, the Appellant Angelina; having made a Will, 
and appointed James Cruiſe and faid Fobn Ford his Executors; and ſaid John Ford alone proved the 
Will, and acted as his Executor, and poſſeſſed all or the greateſt Part of his Effects, which he never 
accounted for or paid to the ſaid Angelina, who in the Year 1726 intermarried with the Appellant 
James, then a Merchant of the City of Dublin. A . 


n- Catherine married George Gilbert, and died, leaving two Sons, William, and the late Reſpondent 
* Robert Gilbert, (who died ſince his Anſwer was put into the Appeal) and to whom Adminiſtration 
hath been granted, by the Prerogative Court in Ireland, to the now Reſpondent Ford Gilbert, his Son. 


William died, leaving one Son, Peter, who afterwards died without Iſſue. 
edu Mary died unmarried, and without Iſſue. 


The Appellant Angelina, ſome Years after her Intermarriage, by her Uncle's Deſire lived in the 
Houſe. with him, and ſhe and her Huſband, the Appellant James, tranſacted all his Buſineſs and Af- 
fairs for him for ſome Years before his Death, and he always expreſſed the greateſt Affection for them 

and their Children: And in order to make them ſome Compenfarion for the Effects of her Father, 


which he bad not accounted for, and for the Service the Appellants had done for him in the tranſact- | 


ing his Buſineſs, and for making a proper Proviſion for his Niece and her Children, he, on the 26th 


„en Of October 1743, executed two Bonds, in the penal Sum of 1600 J. each, the one conditioned for Pay- 


Ford. ment of 800 J. on the 26th of OZober then next, to the Appellant Angelina, the other for Payment of 
> the like Sum to the Reſpondent Bridget, Daughter to the Appellants; and on the ad of Fuly 1745, 
executed another Bond, of the ſame Penalty and Condition, to the Appellant Angelina, and a third 

Bond of the ſame Penalty and Condition, on the gth Day of the ſame Month; and likewiſe executed 


Warrants of Attorney to confeſs Judgments on the ſaid ſeveral Bonds, on which Judgments were re- 
gularly entered in the Lifetime of the ſaid Fobn Ford. | 


ene At the Time of the Execution of theſe Bonds, the ſaid Fobn Ford was poſſeſſed of the Town and 


Fr. Lands of Ballyronan, in the County of Wicklow, under a Leaſe for three Lives, at the yearly Rent of 

21. 25. 10%d.; and of Halls Farm, in the ſame County, under a Leaſe for three Lives, at the yearly 

Rent of 6/.; he had likewiſe a Reverſionary Leaſe of both Ballyronan and HalPs Farm, for 999 Years, 

to commence at the Expiration of the Leaſe for Lives, at the yearly Rent of 9 /. 105. for both the (aid 

Farms: He was likewiſe ſeiſed of the Town and Lands of Xildea, undef à Leaſe for three Lives, with 

a Covenant of Renewal, for ever, at the yearly'Rent of 20 J. and 5g; J. Fine on the Fall of a Life; and 

of the Town and Lands of Teatore, alias Tittore, under a Leaſe for three Lives, at the yearly Rent of 

.204, wich a Reverſionary Term for 31 Years, to commence at the Failure or Expiration of ſaid Lives, 

at the yearly Rent of 25 l.; all which Lands he, by Indenture of Leaſe, dated the 27th of June 1745, 

demiſed to the» Appellant Angelina, for 31 Years, commencing from the '25th of March preceding, 
at the yearly Rent of 100 J. which was full Two-thirds of the then improyed yearly Vale 


rn On the 15th of 1745. Mr. Ford made and publiſhed his laſt Will and Teſtament, and 
2 Jeviſed to fun Dare Eſq; wh — Grandfathes of the es E lizabeth Fudge Darcy, 

Il his Terms (or Leaſes) for Lives and Years, to be diſpoſed of by him to the beſt Advantage, and 
—— to pay all his Debts, Legacies, and Funeral Expences; and after l a Legacy of 
40, to. the late Reſpondent Robert Gilbert, and ſeveral other Legacies, be appointed his Niece, the 
_ - Appellant Angelina, ſole Executnrix, to whom he eathed all his ready Money, Plate, Houſhold 


Goods, Debts due to him, and all other his perſonal Eſtates whatſoever, excluding all others, from 


diſtributive Shares; and declared, that this Bequeſt was not to be taken in any wiſe as a; Compenſation 


* 


Ford Gilbert, Adminiſtrator of Robert Gilbert, his late Father, 
deceaſed, and others, Reſpondents in the Original Appeal, and 


Te HN FOR D of Balhyronan, Gentleman, died without Ifue, leaving three Siſters, Ann, - 


ue of the 


| for thejiPebts due from him to his ſaid Niece FEM the 19th of November following Ned without 


revoking ; 


. 1746. 


EE 


» revoking or alteting his Will, which the Appellant Angelina ſoon afterwards proved in the Prerogative 
Court in Ireland. N er | | 


5 The Appellants James Cuſack and his, Wife, and alfo their Children, were all at this Time Papiſts. 


Bill by thelne On the 12th of June 1746, the late Reſpondent, Robert Cilbert, filed his Bill in the Court of Ex- 
bert, 12th June, Chequer in Ireland, as a Proteſtant Diſcoverer, againſt the Appellants, the Reſpondent Bridget, and 
| the faid John Darcy, and on the 19th of February following filed an amended Bill againſt the fame 
Parties, (which he amended ſeveral Times afterwards) grounded on the ſeveral Acts in that 
Kingdom, of the ad and 8th of Queen Ann, to prevent the further Growth of Popery, charging, 
among other Things, that the aforeſaid Deviſe to Fobn Darcy, who was a Proteſtant, was in Truſt 
and for the Uſe'and Benefit of the Appellants, or one of them, or ſome of their Children, who were 

- Papiſts, and calculated merely to elude the aforeſaid Acts; that the Debts in the Will mentioned to be 
due to the llant Angelina, were not real, but contrived to incumber the Lands : That the Leaſe 
to the Appelld Angelina was made to commence on ſome Day ſubſequent to the Execution thereof, 
and that a RentWwas reſerved leſs than Two-thirds of the full improved yearly Value, and that it was 


not warranted by the aforeſaid Acts: And that the Deviſe to Mr. Darcy, the ſeveral Securities above- 


mentioned, and the Leaſe for 31 Years, were all calculated to cover the Lands from a real Proteſtant 
Diſcoverer, and to evade the Popery Laws, and claiming the ſaid Lands as the firſt Proteſtant Diſco- 
verer, and therefore praying, as a Proteſtant Diſcoverer, to be decreed to the Benefit of the faid Deviſe, 
becurities and Leaſe. And on the f th February 17 54, the Reſpondent filed another Bill, which be 
amended the 18th November 1756, praying in like Manner to be decreed to another Denomination of 
Land (being the Lands of Tittore not mentioned in any of the former Bills, but which was demiſed 


by the ſaid Leaſe for 31 Years, and claimipg all the ſaid Lands as a Proteſtant- Diſcoverer ;” and alfo 


charging that he was then next Proteſtant Heir at Law to ſaid Ford, his. Nephew Peter Gilbert, Son 
to his eldeſt Brother William, being ſome Time before dead without Iflue, fo that he ſued for the 
Space of 10 Years meerly as a Proteſtant Diſcoverer, having, during that Period, no Claim whatſo- 
ever as next Proteſtant Heir at Lac. SHI] | 


| Appellants = "To theſe ſeveral Bills the Appellants put in their Anſwers ;' by which they admitted, that the ſaid 


Teſtator Jahn Ford was poſſeſſed of, and intitled to the ſeveral Lands, for the ſeveral Terms in the 
Bills mentioned; and that, being ſo intitled, he executed ſuch Leaſe for thirty-one Years, as in Bills 


mentioned; and that he likewiſe, on or about the Time in the Bill, duly made and publiſhed his laſt 


Will and Teſtament, and thereof appointed the Appellant Angelina ſole Executrix, who, upon his 
Death, duly proved the ſame, in the Prerogative Court of the Archbiſhop of Dub/in.—Admitted they 
were Pa ifs ; but denied that the Deviſe in the Will to the ſaid John Darcy was in Truſt for, aud 
for the Uſe and Benefit of the Appellants, or either of thetn, or for;any other Papiſt, or Perſon profefling 
the Popiſh Religion; or that the ſame was calculated to elude the Acts made in that Kingdom to pre- 
vent the. further Growth of Popery : And ſaid, that the Debts mentioned in the Will to be due to 


the Appellant Angelina from the ſaid Teſtator, and on which all (except one) Judgment had been 


obtained againſt him in his Lifetime, were not contrived to load or encumber the Lands, and by that 
4 Means elude or evade the ſaid Acts; but were created by the Teſtator, as well out of Regard and 
Affection for the Appellants, as to make them a Satisfaction for ſeveral Sums of Money which had 
come to his Hands, belonging to the Appellant Angelina as Execuzor to her Father, and for which 
he never had accounted, —And the Appellants, by their Anſwers, mentioned, that by the Leaſe for 
thirty-one Years there was reſerved a Rent more, and not leſs, than two Thirds of the improved 


— yearly Value of the Premiſes at the Time of making thereof; and that the Appellant James was, be- 


fore (hs ROOng thereof, in Poſſeſſion of the Premiſes, under a verbal Agreement made previous to 


The faid John Darcy put in his Anſwer to the faid-Bill, and thereby ſaid, That he did not know 
that ſuch Deviſe to him was in Truſt, or for the Benefit of the Appellants, or either of tbem. 


fteſpondent Cu- From the Time of puttin in the laſt Anſwer of the Appellants to theſe ſeveral amended. Bills, 
edel a he Which was on the 15th of February, 1757, the Reſpondent Gilbert, though frequently called upon 
* '757 by the Appellants Agents, never thought proper to proceed in his Suit till the Year 1764, when he 


again amended his Bill, ſtating the Death of his elder Brother William, and the Death of his Son Peter, 


by which he becqme the next Proteſtant Heir to the ſaid Jobn Ford, and therefore praying to be de- 


creed to the Benefit of ſaid Deviſe, Leaſe, and Securities as ſuch.- The Appellants put in their An- 
ſwer to this Bill, which was to the ſame Effect as their former Anſwers ; and the Reſpondents havin; 

replied to the ſeveral Anſwers, Iſſue was joined, and ſeveral Witneſſes were examined on the Part of 
the Reſpondent, to prove his being a Proteſtant, and the Value of the Lands contained in the Leaſe 


Witneſſes exa- for thirty-one Years. The Witneſſes who were examined as to the Value were three, viz. Dominick 


mined for the 


date Reſpondent Doyle, Murtagh Burne, and Martin Malo 
Gilbert. Lands by the Acre at the Time of the D | 
Months after. the Time of making the Leaſe, and not at the Time of the Commencement or mak- 


, whoſe Evidence goes to their Belief of the Value of the 


ing the Leaſe.—And the Number of Acres is only from the Computation of the Codntry, and not 


from an actual Admeaſurement or other Matter to guide them in the Quantity or Number of Acres; 


- 


| ginal Leaſes made to John | Ford a great Number of Years previous to his Death, 


and the Number of Acres, thus computed, greatly exceeds the number of Acres ſpecified in the ori- 


XZ At the Time theſe and the late Reſpondent Gilbert Wen Witneſſes were nd: whichwes OR 
twenty Years after his filing his original Bill, the Appellant had the Misfortune to be confined in Priſon for 


4 1 L IN a a — RS * 5 ey — a ' ; | | Debt, | 


/ 


of the Teſtator, - Fobn Ford, which happened near five © | 


* 


HLH 
4D ooo en T4 


5 . 


623 


| i y Situation of the 
Appellant, got Publication paſſed, and fer his Cay | 


July 1565 recovered his Liberty and his amy inquiry, what had. 1 in the Cauſe, 
ulual A 


Affidavits of Mia aa his Clerk in 
Court, that they had not ſeen or read the Depofitions, and did not know t | | 


ter in the Cauſe ; and the late Reſpondent, ee of the then b gr 


nes, On the gth of November 1768, the Original and Croſs Cauſe. came on to be heard, which conti- 
= nued on the 10th, and Part of the 12th; and the Court, in the Courſe of the Hearing, having re- 
fuſed to hear the Evidence taken in the Croſs Cauſe read, were pleaſed to decree, That the late Re- 
ſpondent, Robert Gilbert, was intitled from the Time of filing his amended Bill as a Proteſtant 
iſcoverer, and under and by virtue of the ſeveral Acts of that Kingdom to prevent the Growth of 
Popery, to the Benefit of the Leaſe by the ſaid Jahn Ford made to the Appellant Angelina Cuſack, 
bearing Date 27th June 1745, for the Term of thirty-one Years, from the 25th:of March preced- 
ing; and to the full Benefit of the Lands thereby demiſed : And ordered an Injunction to ifſue, to put 
the late Reſpondent, Gilbert, in Poſſeſſion of ſaid Lands; and referred it to the Chief Remembrancer 
to take an Account of the clear yearly Iſſue and Profits of ſaid Lands, from the Time of filing his 
amended Bill of 23d December 1749, which prayed to be decreed to the ſeveral Lands and Premiſes, 


and by whom received; and the late Reſpondent, Gilbert, was to be at Liberty to make up and incol 
faid Decree with Coſts. | | is UN nc! | | | 


The Appellants being adviſed to preſent a Petition for rehearing the ſaid Cauſe, the ſame was granted, 
.1768 and came on to be heard on the 23d Day of the ſaid Month of November, when the Court affirmed the 
= faid Decree with this Variation; that the Plaintiff's Bill, fo far as it ſought to be decreed to the ori- 


ginal Leaſes made to ſaid John Ford, and the ſeveral Securities in the Pleadings mentioned, ſhould be, 
and the ſame was thereby diſmiſſed, WE 


The Appellants apprehending themſelves aggrieved by the Decree of the 19th of November, 
and alſo by the Decree of the 23d Nevernber, ſo far as the ſame affirmed the former Decree, appealed 
therefrom, ſince which the late Reſpondent, Robert Gilbert, preſented a Croſs Appeal from that Part of 
the Decree of the 23d Day of November, by which his Bill was diſmiſſed, ſo far as the ſame ſought to 
be decreed to the original Leaſes made to Ford, and the ſeveral Fecugitie in the Pleadings mentioned: 
And the Appellants Tombly hope that the ſaid ſeveral Decrees, ſo far as the ſame decreed the ſaid 
Reſpondent Robert Gilbert to be intitled to the Benefit of the Leaſe to the Appellant Angelina, and to 
an Account of the Iſſues and Profits. thereof, will reverſed, varied, or altered, and that the ſaid 


Decree, ſo far as the ſame is complained of by the Croſs Appeal, will be affirmed for the following, 


among other 
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1. By the Triſh Act of the 24 of Aus, Seck. 8, all Papilts are diſabled from purchaſing Landi, or 
<P. an Leafis. or Terms of Lands, other than Terms of Tears, not exceeding 31 Tears, whereon g 
"Rent, not leſs than Two-thirds of the improved yearly Value at the Time of making fuch Leaſe, 
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th Leaſe, 1 c e of Mr 
mM and. F ins of aſc. was the 27th; Day 99: fore: 1745, 
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nn I _the | 4 af. 4 7 unting. the Decree, bad no E videntr of the La- 
. l VN | e Frei erg, lei when. As ee ene 


0 Did Act © gr Deen a hατν n re 
. 21 515; 
0 this Cauſe came on to by heard on 17 gart Evidence of the poll ge 0 hn ad... as 
| "endeavouring avi / bimſelf 42 prnal Starute gain the Appellants, his 
5 B nge thould be it and Tonen ile, and yet his Evidence is in other Reſpects, 
| belides what is alteady mentioned, looſe, inconcluſiye, and tagen for none of his Wit- 
m ſwear, that the Lands demiſed were worth any certain Sum at the Time of Mr, Ford's 
. , but they all fweqr, that, 92 the Computation of the Country, the Lands demiſed contained 
6 certain Number of Acres, and that they believed each Acre was worth'a certain yearly Rent : 
And yet the Number of Acres which 1 ſwear the Lands demiſed, by the Computation 
of the Country contaiged, greatly exceeds the Number, of Acres ſpecified in the original 
| Leaſes made to Mr. Ford long before his Death, of the, ſeveral Denominations by bim de- 
mmſſed to the Appellant, Angelina : And it is to be preſumed, | that the original Leſſor 2nd 
Ear An Leſſæ were better acquzin ted with the real Number af Acres contained in the ſeyeral De- 


4 


nominations of Land demiſed, than the Witgeſſes, who are. all; poor and illiterate, one 

: being a Butcher, another a Labourer, and a 7 an en and ſwearing to the 

. | : Gn? not even to Br own e and a t N dhe rene * the 
A ountry. y» ha; 3011 


Ht, - This Leaſe was made to the Appellant e during tis Height of the Rebellion 'i in 4 —N 
uad, when the Value of 12 fell remarkably in the Kingdom of Ireland; and the late 
Reſpondent never attempted to make any Proof whatſbever of the Value of the ſaid Lands, 


*till twenty Years had elapſed after the. Commencement of the beat. Almoſt the whole 
| of the Lands demiſed is mountainous. | 4 | 


IV. The Appellants beak oingler: every Diſadvants © ith Original Cauſe which was W el 
2 by the Refpondent Gilbert, by every Kind of and Expence, which prevented the Ap- 
pellants from letting any Part of the Eſtate; by ewiſe prevented Mr. Darcy from ſelling 
. the ame or any Part of it for the Purpoſes in the Teſtator's Will, by which Means the 
Appellant's, Circurnſtances were fo far reduced, that he was abſolutely confined for a long 
Time in Priſon, and incapable of advancing Monies for his Defence in this Cauſe z when 
fte late Reſpondent Gilbert, taking Advantage of ſych his Poverty and Situation, imme- 
| (ately replied to the Appellant's Anſwers, and examined his Witneſſes, and ſet down the 
Caule for Hearing ; - and no Witneſs having been then examined on the Part of the Appel- 

| he wag obliged to file his Croſs 2 in order to give him an Opportunity of examin- 
ing his Witneſſes, whoſe Depoſitions, if allowed to have been read, would have fully proved 
that the Rent to be paid by the Appellapts far exceeded two full Thirds of the yearly 
Value of the ſaid Eſtates at the Time of granting the Leaſe by the Teſtator to them; and 
| if: they had increaſed"in Value afterwards, it was from the Improvements made by the 


| Appellants; and the Court ought not to ! Treg that Evidence read, but ought 
to have admitted the ſame to be read; 


V. That the Court (as there fully appeared to have been a Contruricty of Beidancy as to this rich) 
mould have at leaſt directed an Iſſue, to try ubar was the real Vulue of the Lands at the 
Vin of "__ the Legfe, which the ha er chen offered'to ole at tl Peril of Coſts, 


bene again FY the eos APPEAL. 
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l. f w reſpe ws the Otofs FRET OP the Jate Rebe dhe $ Bil was Aiden as to the. ori- 
abe. inal-Leaſes' and Securities, and as he is. ſince dead, his Claim to ſaid original Leaſes and 
ecurities is intirely extinct; every popular Suit dying with the Diſcoverer or Informer, con- 
ſequently his Adminiſtrator and Heir at Law, the preſent Reſpondent, has no Right to his 
Croſs Appeal with reſpe& to the ſaid original Leaſes and Securities, as Adminiſtrator and 
Heir at Law to the late Reſpondent, conſidered as a Proteſtant Diſcoverer : And with teſpect 
to the late Reſpondent's yon next Proteſtant Heir at Law to Jobn Ford, it will be 
found, — 18 this Caſe, to have no mannet of Weight, and ſeems to have been only 
= 13 he a Sort of 3 over 3 leſs reſpectable Title of a Proteſtant Diſcoverer, in 

_ __.whic t a ued for. the firſt xo Years in which he proſeeuied this Suit, till t 
eden, Death of yk "Peter. Gilbert, 4 of his elder LE Uliam Ge 150 in 5 


FE Lahde ene gave the Appelianty any Trouble, or commenced, apy Suit againſh them. 
11. _ Suppoſing the preſent Reſpondent to have a Right'to'a Croſs! Appeal as Heir at Law and Ad. 
| miniſtrator to the late * conſidered as a Proteſtant Diſcoverer ; yet he will be 
r 4 | | _ found 
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reer 
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found in that Light to have no Right whatſoever, under any of the Laws to prevent the 
Growth of Popery in Jreland, to the ſaid Securities and the ſaid original Leaſes ; for both 
the Letter and Spirit of ſaid Laws are calculated to prevent Papiſts from acquiring any Inte- 
reſt in Lands, other than Leaſes for thirty-one Years, on which two Thirds of the full im- 
proved yearly Value at the Time of making the Leaſe ſhall be reſerved as Rent. And the 
Appellants require no other Intereſt whatſoever in the ſaid Lands; but inſiſt that the Repre- 
ſentatives of Mr. Darcy ſhould ſell the Lands, fo deviſed to him by ſaid Ford, to 
y them the ſeveral Debts above-mentioned, and which Mr, Darcy, or his Repreſentatives, 
would have long ſince done, had they not been prevented by the Litigiouſnels of the late 
Reſpondent. And there is no Part of the Popery Laws, which prohibit a Proteſtant from 
deviſing his Lands to a Proteſtant Truſtee to be ſold Bond fide for the Payment of his 
Debts, Legacies, and Funeral Expences ; as no Perſon but a Proteſtant can in that Caſe 
become a Purchaſer, a Papiſt cannot by that Means in any Shape acquire a Dominion over 
the Lands, without ſubjeCting himſelf to a Diſcovery. : 


AL. WEDDERBURN, 
J. DUNNING. 


James Cuſack, and his Wife, Appellants in the 


Original Appeal, and Reſpondents in the Croſs 
Appeal. 

Ford Gilbert, Adminiſtrator of Robert Gilbert 

his late Father, deceaſed, Reſpondent in the 


Original Appeal, and Appellant in the Croſs 


Appeal. 


The CASE of Tamzs Cusacx and 
his Wires. 
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To be heard at the Bar of the ſe of Lords on 
Friday the 22d Day of Fanuery, 1773. 
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